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In fact, the distribution of jurisdiction among the courts of the various Member States, as established first under the Brussels Convention and developed subsequently under the Brussels I Regulation, is based on the assumption that only the jurisdiction of Member States' courts is addressed by the rules contained in these instruments. Such an assumption appears inevitable, due to the inapplicability, to third countries, of rules contained either in treaties, such as the Brussels Convention, or acts adopted by the EU institutions, such as the Brussels I Regulation. Besides, the assumption underlying the distribution of jurisdiction among Member States' courts as embodied in both the Brussels Convention and Regulation is that the rules contained in either instrument should in principle only address disputes presenting a relevant connection with the EU legal order. The said relevant connection is identified, as a general rule, in the defendant being domiciled in a Member State, even though, by virtue of the interplay of alternative rules, jurisdiction is eventually vested in the courts of a different Member State. 2 The general relevance of the domicile of the defendant in a Member State as a ground for the application of the rules of jurisdiction contained in either instrument is nonetheless subject to exceptions within the framework of the Brussels I Regulation, namely in case an exclusive head of jurisdiction is applicable, since those could apply irrespective of the domicile of the defendant. The rationale of the exception lies in the assumption that the localisation of the ground for exclusive jurisdiction in a Member State constitutes by itself a sufficient connection to the sphere of the Member State in order to justify the application of the rules as contained in either the Convention or the Regulation.
The proposal for a recast of the Brussels I Regulation submitted by the European Commission in December 2010 advanced a solution following the same pattern, 9 but no consensus was reached within the Council and the European Parliament regarding the solution proposed, since a more conservative position prevailed in both instances. 10 Substantively, the distribution of jurisdiction of the Brussels I Recast is very much on the same lines as that contained in the existing Brussels I Regulation, thus maintaining in principle the distinction between cases in which the defendant is domiciled in the EU and cases in which the defendant is domiciled in a third country. The latter cases continue to be governed by domestic rules of jurisdiction. The only mild opening to the erga omnes approach advocated by the Commission in its proposal which has been retained in the rules of jurisdiction as contained in the Recast Regulation consists of the availability of protective rules of jurisdiction. These protective rules are available to consumers and employed workers as against non-EU domiciled counter-parties. Furthermore, the Recast Regulation provides for the applicability of the rules concerning choice-of-court agreements to those designating Member States courts irrespective of the domicile of either party. By contrast, the corresponding rules as contained in Brussels I required at least one of the parties to be domiciled in a Member State. 11 See, among others, on the solutions finally retained in Regulation (EU) No. 1215/2012 ("Brussels I-bis Regulation" or "Brussels I Recast Regulation") in respect of jurisdiction in situations connected to third countries, among others, J.-P. BERAUDO, Regards sur le nouveau règlement Bruxelles I sur la compétence judiciaire, la reconnaissance et l'exécution des décisions en matière civile et commerciale, With respect to the rules on lis alibi pendens and related actions, the attitude regarding their subjective scope of application has been different from the start, that is, already within the text of the 1968 Brussels Convention. In fact, these rules were conceived within the original architecture of the Brussels Convention to complement the rules regarding mutual recognition and enforcement of judgments as among the Member States of the then European (Economic) Community. They were clearly conceived to prevent the risk of conflicting decisions being handed down by courts in different Member States, a circumstance which could easily be identified as an obstacle to the achievement of the objective of mutual recognition. Accordingly, since the objective of mutual recognition of judgments as among the Member States was to be achieved irrespective of the domicile of either of the parties to the dispute, the aim of preventing the occurrence of conflicting or irreconcilable judgments was clearly pursued to the same extent. Therefore, the rules on lis alibi pendens and related actions, as contained in the Brussels Convention first and then in the Brussels Regulation, are meant to apply irrespective of any subjective requirement of connection of the parties to the Member States, since the circumstance of the proceedings being actually pending before the courts of different Member States is the sole decisive element in this respect.
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Nonetheless, the possible involvement of third country courts alongside Member States' courts with respect to the same dispute or related disputes cannot be disregarded if we accept the applicability of the said rules of coordination among proceedings pending before courts of different Member States to actions allegedly implying also third-country related parties or material elements of the case. This possibility was envisaged from the start by the Brussels Convention of 1968 which, in a provision that appears in the same terms in Regulation Brussels I, as well as in the Recast Regulation, provides for the refusal of recognition of a judgment delivered by the courts of another Member State in case of conflict with a judgment previously delivered in a third country on the same dispute and between the same parties, provided the said third-country judgment can be recognised in the Member State concerned. Accordingly, just as the occurrence of the delivery of conflicting judgments by the courts of different Member States is to be prevented by means of the rules on lis alibi pendens and related actions, a corresponding need exists with respect to third country courts, which may be concurrently seized of actions regarding either the same dispute pending before the courts of a Member State or a related dispute. This is precisely the aim of the innovation introduced by the Recast Regulation, which purports to remedy the lack of coordination with the recognition rules in the Brussels I Regulation by expressly regulating, under Articles 33 and 34 respectively, the occurrence of the presence of actions on the same dispute or related actions pending before the courts of third countries.
14 The Recast Regulation does not, however, regulate the recognition in the Member States of judgments delivered by third country courts which, following the same lines of the existing Brussels I Regulation, remain subject to individual Member States' rules on the recognition of foreign judgments or, eventually, to any applicable international convention. In this respect, it might be considered that the Recast Regulation has given rise to a situation of asymmetry between the territorial reach of its rules concerning coordination among competing jurisdictions, which now extend to situations where third country courts are involved, and its rules concerning the recognition and enforcement of judgments, which remain confined to the intra-EU domain. A corresponding asymmetry is, accordingly, to be noted with respect to the impact of the rules contained in the Recast Regulation on domestic rules regarding either aspect. In fact, whereas the application of domestic rules on the recognition and enforcement of foreign judgments remains unprejudiced in respect of judgments delivered by third country courts, the new rules contained in Articles 33 and 34 of the Regulation will have a destructive effect on domestic rules concerning lis alibi pendens and related actions pending before foreign courts, a consequence which could be considered as unwarranted since in most cases those rules are already capable of ensuring comparable effects in terms of coordination with the jurisdiction of third country courts and prevention of conflicting judgments.
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Before addressing the manner in which the rules as introduced in the Recast Regulation purport to achieve the desired aim of coordination with the courts of third countries, it is to be observed that the said aim is not pursued in respect of any 14 The innovation was already present within the proposal for a recast of the Brussels I Regulation submitted by the European Commission in December 2010. The proposal, nonetheless, provided only for a rule in respect of lis alibi pendens before third country courts, without taking into consideration related actions pending before such courts: see COM(2010) 748 final, Article 34. We commented on the solution advanced by the proposal in this respect in F. MARONGIU BUONAIUTI, La disciplina della litispendenza nei rapporti tra giudici di paesi membri e giudici di paesi terzi nella proposta di revisione del regolamento n. 44 15 This aspect of the introduction of the new rules will be examined infra, par. VI, discussing the residual role of domestic rules on lis alibi pendens and related actions pending before foreign courts. action falling within the material scope of application of the Regulation itself. Instead, the application of both provisions is limited to those cases in which the court seized in a Member State is neither vested with exclusive jurisdiction (on a ground directly established by the Regulation or pursuant to a choice of court agreement), nor with jurisdiction pursuant to the special rules of jurisdiction established by the Regulation for matters presenting the need to protect weaker parties. The said limitation marks a difference from the ordinary rules on lis alibi pendens and related actions as among courts of different Member States. These rules apply irrespective of the ground on which the jurisdiction of the seized courts is based, with the sole exception, introduced by the Recast Regulation, of the second seized court being vested with exclusive jurisdiction pursuant to a choice of court agreement. In that case, nonetheless, the application of the rule on lis alibi pendens is not excluded altogether, though it differs substantially in terms of its mode of operation. 16 The exclusion of the application of the rules on lis alibi pendens and related actions vis-à-vis the courts of third countries in the said cases is to be considered as due to the need to ensure respect for the exclusive jurisdiction of Member States courts granted by the Regulation directly or by the will of the parties. It also complies with the allocation of jurisdiction specifically devised by the Regulation for weak-party relationships, in respect of which third country courts are not subject to comparable rules of jurisdiction nor to any duty to accept the jurisdiction of Member States courts as exclusive or the relevant allocation as mandatory. 17 Nonetheless, a problem of coordination arises with respect to the abovementioned provision, which still appears under Article 45(1)(d) of the Recast Regulation, whereby recognition of a judgment delivered by a Member State court 16 See Article 31(2) of Regulation (EU) No. 1215/2012, which provides for a substantial reversal of the rule on lis alibi pendens in such a case, so that any other court sitting in another Member State shall stay its proceedings until the designated court has declared whether it will exercise jurisdiction pursuant to the choice of court agreement. The said exception to the rule on lis alibi pendens has been introduced in order to overcome the apparent obstacle to the effectiveness of a choice of court agreement inherent in the functioning of the rules on lis alibi pendens, whereby the court designated in the agreement would have been compelled to stay its proceedings if a court sitting in another Member State had been seized first, until that court -which would have been vested with the competence to assess the validity and applicability of the choice of court agreement -had declined jurisdiction, as stressed by the ECJ, 17 This is probably a shortcoming which is inherent in the unilateral mode of operating of the coordination with the jurisdiction exercised by third country courts introduced by the provisions under consideration, which are deemed to operate beyond any reciprocity, as correctly observed by L. FUMAGALLI (note 14), at 249. in another Member State may be refused if the judgment is in conflict with an earlier judgment delivered by a third country court between the same parties and concerning the same cause of action, which is eligible for recognition in the Member State concerned. In fact, the said rule, which the Recast Regulation has maintained unchanged from the text of the existing Brussels I Regulation, applies regardless of the basis for jurisdiction of the Member State court that handed down the judgment to be recognised. Consequently, whereas the exercise of jurisdiction by a Member State court under one of the heads concerned may not be precluded by the existence of a parallel action pending before the courts of a third country, the recognition of a judgment delivered by that court under such a head of jurisdiction in the other Member States could be precluded by a judgment delivered in the meantime by a court sitting in a third country even if, hypothetically, the latter had been seized later than the Member State court.
III. Discretion as a Distinctive Feature of the Rules Concerning lis alibi pendens and Related Actions before Third Country Courts
We move now to an analysis of the mode of operation of the rules regarding lis alibi pendens and related actions in the relationships with third country courts. The most salient feature of these rules as compared to the rigid approach which inspires the corresponding rules regarding the same relationships among the courts of different Member States is the broad discretion which they confer on Member States' courts in respect of the appropriateness of applying them in the individual case.
parte. 19 Secondly, the courts seized in the Member States are under no duty to stay proceedings in favour of a third country court, even when the requirements established by the rule are met. Inevitably, this difference is less sensible with respect to related actions, where also the rules regarding the relationships among Member States' courts provide for a discretionary evaluation by the court second seized. This is justified in light of the different contexts and the different perspectives in which the two sets of rules operate.
In fact, whereas among the Member States the relevant context is that of the European Judicial Area within which the automatic recognition of judgments is the general rule and where, due to the significant innovations introduced in this respect by the Recast Regulation itself, judgments delivered in a Member State are, subject to certain conditions, directly enforceable in the other Member States without need for any declaration of enforceability (exequatur), 20 the context is not the same with respect to actions pending before third country courts.
21 Accordingly, the perspective from which the Regulation operates, consisting of a distribution of jurisdiction within a closely integrated system sharing common values and traditions and, crucially, common standards of procedural fairness, cannot be extended to the relationships with third countries. In terms of the latter, the perspective from which the innovation introduced by the Recast Regulation moves is that of a unilateral effort 19 See also, concerning the latter aspect, F. MARONGIU BUONAIUTI (note 9), at 361 et seq. 21 As noted already (supra II.), the Recast Regulation, following the same approach as the current Brussels I Regulation, regulates only the recognition and enforcement of judgments delivered by Member States' courts, whereas the recognition of judgments delivered by third country courts is left to the domestic law of the Member States or to international conventions as may be applicable to the relationships between the individual Member State and the third country concerned. of coordination with the jurisdiction of third country courts, which is attempted independently from any condition of reciprocity and towards third countries belonging to various legal traditions. Within the much broader context in which the rules attempting the said unilateral effort of coordination are deemed to operate, it is clearly impossible to place a comparable degree of reliance on the likelihood of the proceedings pending before a third country court to end up with a judgment capable of recognition in the Member State of the court seized as would apply in intra-EU cases.
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This justifies the express provision in both Articles 33 and 34 of the Recast Regulation of a requirement for granting a stay of the proceedings pending before a Member State court which is frequently present within domestic rules concerning lis alibi pendens or related actions before foreign courts, whereby the court is to establish that the judgment to be delivered by the third country court concurrently seized of the same or of a related action is capable of being recognised in the Member State of the court seized. 23 Such an assessment, which substantially 22 In substance, in the relationships with the courts of third countries it proves difficult to establish a principle of reciprocal faith, which is distinctive of the European judicial area as a space where judges of a Member State may entrust those sitting in the other Member States to deliver judgments capable of being recognised and enforced in the other Member States and to correctly apply the same set of rules concerning jurisdiction. The principle of reciprocal faith has been used on various occasions by the ECJ to stress the need for Member States' courts to respect the determinations made by other Member States' courts regarding jurisdiction: in particular, ECJ, consists of a forecast, a prognostic evaluation as significantly conveyed by the German expression Anerkennungsprognose, is to be performed on the basis of the domestic rules on recognition of foreign judgments, due to the inapplicability to third-country judgments of the rules contained in the Regulation. Due to its prognostic nature, the said assessment inevitably implies a certain degree of discretion, alongside an inevitable margin of uncertainty, by the judge. In fact, subject to the peculiarities of the relevant domestic rules, such an evaluation is inherently incomplete. Actually, some of the elements to be taken into consideration are present already at the moment when the assessment takes place, such as those regarding the jurisdiction of the foreign court and the regularity of the introductory phase of the proceedings. Others are inevitably to be appreciated by inference from the circumstances of the case as they appear at the moment when the evaluation is performed. Accordingly, the assessment regarding the latter may eventually be rebutted based on subsequent developments and by the judgment to be delivered by the foreign court. Among these, feature the compatibility of the judgment to be delivered by the third country court with the public policy of the Member State of the court seized; the capacity of the judgment to become final and, where applicable, to acquire the force of res iudicata in the country of origin; and finally, reflecting the most commonly contemplated grounds of recognition, the absence of any conflict with judgments to be delivered in the Member State of the court seized -excluding the judgment to be delivered by the court seized in the proceedings concerned, which, due to the stay granted, will certainly not be delivered earlier than the foreign judgment -or with judgments enforceable in the same country. 24 If the requirement just mentioned is not novel to the regulation of lis alibi pendens before foreign courts at a domestic level, as it finds its justification from a systematic perspective in the attitude of lis pendens to promote a coordination among competing jurisdictions, paving the way for the recognition of the judgment to be delivered by the foreign court seized of the concurrent action, more peculiar is the second requirement of Articles 33 and 34 of the Recast Regulation. In fact, the requirement that the granting of a stay is necessary for the proper administration of justice appears more strictly inspired, in its broadly discretionary nature, to a different technique of coordination among competing jurisdictions, which is inherent in the doctrine of forum non conveniens. Such a doctrine, which is familiar uniquely to common law countries, is based on an exercise of self-restraint by the court seized of an action. Such self-restraint presupposes that the action, though et seq. In Belgian law, see Article 14 of the Belgian code of private international law and J.-Y. CARLIER (note 8), at 25. 24 The inevitable prognostic and incomplete nature of the assessment to be performed by the judge regarding the likelihood of the proceedings pending abroad to result in a judgment capable of recognition in the forum at the stage when the judge is expected to decide on the granting of a stay due to lis alibi pendens has been historically a ground for resistance from a systematic perspective to the attribution of effects to the mere fact of proceedings pending abroad, since this would have caused a significant element of uncertainty: see, in particular, G. MORELLI, Diritto processuale civile internazionale, II ed., Padua 1954, p. 169 et seq., who pointed to this shortcoming in order to justify the negative attitude towards lis alibi pendens in respect of proceedings pending abroad adopted at that time under Italian law, pursuant to Article 3, Code of civil procedure.
falling within the limits of the court's jurisdiction, nonetheless appears weakly linked to the forum. At the same time, the application of the doctrine presupposes that the action presents stronger connections with another country, in whose courts, on an overall assessment of the relevant circumstances, it would be likely to be entertained more appropriately than in the forum. The decision to grant a stay of an action on the grounds of forum non conveniens is generally made subject to a further condition, which is the same as that contemplated by the Recast Regulation for the purposes of granting a stay of an action on grounds of lis alibi pendens or of a related action pending before a third country court. The court is to be satisfied that the granting of a stay is necessary for the correct administration of justice. 25 Such a requirement, which is inevitably discretionary in nature, is strictly due to the need to ensure that the decision to grant a stay of an action pending before the court of a Member State based on the presence of a parallel action pending before the court of a third country does not endanger the right of the applicant to obtain a fair trial. Such a right could be jeopardized not only by the wait until the end of proceedings pending before the third country court concurrently seized, but also, particularly in case of lis alibi pendens where the same action is pending abroad, by a lack of familiarity by the defendant of procedure in the third country court, which may provide less satisfactory standards of procedural fairness than those generally available in a Member State court. The requirement under examination is to be evaluated carefully by the Member State courts, since a decision to stay proceedings pending before them in order to give way to a concurrent action pending before a third country court could entail a responsibility for the Member State whose courts exercised their discretion recklessly. In such a situation, in fact, a Member State could face the risk of being held liable for having violated the provisions under Article 6 of the European Convention on Human Rights as well as under Article 47 of the Charter of Fundamental Rights of the EU, which applies to action taken by a Member State court pursuant to a provision contained in a EU Regulation, 26 in case the third country court appears unable to 25 The requirements to which the granting of a stay on forum non conveniens grounds is subject have been clearly specified, 
IV. Grounds for Resuming Proceedings as a Safeguard for the Procedural Rights of the Parties
It is in light of the risk inherent in the exercise of such a discretion that both provisions under Articles 33 and 34 of the Recast Regulation provide for exceptional circumstances under which a Member State court having stayed proceedings due to lis alibi pendens or to a related action pending before a third country court may decide to resume proceedings without waiting for the proceedings pending before that court to have come to an end. The said exceptional grounds for resuming proceedings broadly correspond, in negative and alternative terms, to the requirements allowing, cumulatively, for the granting of a stay, and, inherently, they imply in turn the exercise of a certain degree of discretion on the part of the Member State court seized. The Member State court having stayed proceedings may, in fact, discretionally decide to resume proceedings in a series of circumstances in which, on different grounds, the third country court seized of the concurrent action no longer appears to be in a position to grant an effective, timely and fair handling of the case pending before it. This may in turn occur either due to the fact that the third country court stayed or discontinued the proceedings pending before it, or L'application de la Charte des droits fondamentaux de l'Union européenne par la , where the House of Lords excluded the possibility of granting a stay on forum non conveniens grounds when, due to the absence of measures of legal aid comparable to those available before the English courts, the applicants would not be in a position to entertain proceedings before the allegedly more appropriate court. More broadly, on the relevance of a correct establishment of jurisdiction for the right of the parties to obtain a fair trial, among others, J.J. FAWCETT, The Impact of that the third court appeared unable to deliver a timely judgment on the merits, or, more generally, due to the need to ensure the correct administration of justice. 28 Again, whereas the first ground contemplated for a resumption of proceedings by the Member State court, albeit subject to its discretionary evaluation, is linked to objective circumstances of fact, such as the proceedings before the third country court having materially been stayed or discontinued, the others imply a much broader degree of discretion. In particular, the appearance of the third country court being unable to conclude its proceedings in a timely manner introduces an element which, though relevant within the context of the guarantee of a fair trial pursuant to both Article 6 of the European Convention on Human Rights and Article 47 of the Charter of Fundamental Rights of the EU, has been considered by the European Court of Justice as alien to the logic of the rules on lis alibi pendens as contained formerly in the Brussels Convention of 1968 and then in the Brussels I Regulation. 29 Although the principle of mutual faith among the judicial systems of the Member States has precluded the attribution of relevance to that factor, the difference in treatment between proceedings pending before Member State courts and third country courts appears unwarranted. As it is well known, from case law of the European Court of Human Rights and domestic legislation passed to remedy the situation, lengthy proceedings are certainly not an exclusive prerogative of third country courts. 30 Oddly, whereas one of the requirements for granting a stay of proceedings is the appearance that the third country court is likely to deliver a judgment capable of recognition in the Member State of the court seized, the subsequent appearance to the contrary due to the emergence of new elements is not contemplated as a ground for resuming proceedings. Such a situation may, nonetheless, be considered as likely to fall under the catch-all provision allowing for the resumption of proceedings in order to ensure the correct administration of justice.
Symmetry is instead to be found with respect to the additional requirements for granting a stay and resuming proceedings in case of a related action pending 28 See, respectively, Art. 33(2) of the Recast Regulation in respect of lis alibi pendens before a third country court and Art. 34, par. 2 of the same Regulation in respect of related actions pending before such a court. 29 before a third country court under Article 34 of the Recast Regulation. In this case, in fact, since the appropriateness of a joint hearing and decision of the related causes in order to prevent the risk of irreconcilable decisions figures among the requirements for the granting of a stay of proceedings pending before a Member State court, the subsequent appearance that such a risk is not material any longer is contemplated among the alternative grounds for the resumption of proceedings. Nonetheless, it seems that this requirement, which appears in precisely the same terms for related actions pending before other Member States' courts under Article 30(3) of the Recast Regulation 31 pertains to the mere existence of the requirements for the concurrent actions to be considered as related for the purposes of the rule under consideration, and not to the distinct level of the appropriateness of a stay to be granted when a related action is pending before a third country court. Furthermore, whereas, in the context of intra-EU relationships, the granting of a stay of an action due to a related action pending before another Member State's courts is a prelude to a consolidation of the actions before the court first seized, provided the further requirements established in this respect are met, such a perspective is more difficult to achieve with regard to related actions pending before third country courts. A provision in this sense could hardly be unilaterally adopted in an EU act, which by definition cannot be binding on third countries. Therefore, the stay of proceedings due to a related action pending before a third country court as conceived under Article 34 of the Recast Regulation can hardly be considered as likely to ensure a joint hearing and decision of the related causes, whereas it could more modestly be held to allow the Member State court seized to wait for the third country court to decide on the related cause in order to take account of the judgment delivered in its respect for the purpose of deciding on the action pending in the forum.
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31 The same terms appeared in the corresponding provisions of Article 28(3) of the Brussels I Regulation as well as, earlier, in Article 22(3) the 1968 Brussels Convention. 32 In fact, the consequences likely to derive from the granting of a stay of proceedings pending before a Member State court due to a related action pending before a third country court are to be considered as quite similar to those deriving from the application of analogous provisions contained in Member States' laws, such as Article 7(3) of Law No. 218/1995 providing for the reform of the Italian system of private international law, which provides for a discretionary power of the seized court to suspend proceedings in case of an action concerning a preliminary issue pending before a foreign court. The purpose of the rule is clearly that of waiting for the preliminary issue to be decided by the foreign court in order to take account of the decision delivered, provided the latter meets the requirements for recognition, for the adjudication of the action pending in the forum. See 
V. Effects of the Judgment Delivered by the Third Country Court in the Same or in a Related Action on the Proceedings Pending before the Member State Court
The last point addressed brings us to the discussion of a critical element of the new rules concerning lis alibi pendens and related actions in the relationships with third country courts. This consists of the effects produced by the judgment delivered by the court seized in a third country on the action pending before the Member State court having stayed proceedings.
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In this respect, the difference in approach as compared to the solutions adopted for intra-EU cases under Articles 29 and 30 of the Recast Regulation is significant, and cannot but reflect the difference between the contexts in which the two sets of rules are intended to operate. In fact, whereas in the intra-EU context, sufficient reliance may be placed on the assumption that the proceedings pending before the court of another Member State which has affirmed its jurisdiction will end up with a judgment entitled to recognition and enforceable in the Member State of the second seized court, the same is not true in respect of the relationships with third country courts. With respect to proceedings pending before such courts, no reliance can be placed on the possibility of the judgment to be delivered by the court seized in a third country to be recognised or enforced in the Member State of the concurrently seized court, nor, as mentioned already, on the possibility for the applicant in the proceedings before the Member State court to have his cause consolidated with that pending on a related action before a third country court. This different state of affairs, which was underlined since the very beginning by subjecting the granting of a stay due to proceedings pending before a third country court to the requirement of a positive Anerkennungsprognose, turns into a radically more restrictive regulation of the effects ensuing from the granting of a stay of the proceedings. In fact, under both Articles 33 and 34 of the Recast Regulation, the proceedings in respect of which a stay has been granted shall remain suspendedunless they are resumed under one of the grounds examined above -for the entire duration of the proceedings pending before the third country court. 34 The Member 33 See, respectively, Article 33(3) of the Recast Regulation in respect of lis alibi pendens before a third country court and Article 34(3), in respect of related actions pending before such a court. 34 The solution retained by the Recast Regulation in this respect is similar to that adopted in some domestic rules concerning lis pendens before a foreign court, where, accordingly, no reliance may be placed on the proceedings pending abroad to end up with a judgment amenable to recognition in the forum. See State court having stayed the proceedings pending before it is allowed, or rather, in case of lis pendens, obliged to decline jurisdiction only once the proceedings before the third country court have been concluded with a judgment which can be recognised and, eventually, enforced in the Member State of the court seized. The particularly cautious approach adopted in this respect by the Recast Regulation inevitably confirms, if need be, the scarce reliance which may be placed on the prognostic evaluation performed by the Member State court upon deciding on the granting of a stay in respect of the likelihood of the proceedings pending before the third country court to end up with an enforceable judgment. As for the difference between the regime respectively applicable to situations of lis alibi pendens and of related actions pending before a third country court, the solution adopted by the Recast Regulation appears reasonable in providing for a duty of the Member State court to decline jurisdiction in the former case and for a mere discretion in the latter. In fact, in case of lis pendens the two actions pending respectively before a Member State court and before a court sitting in a third country are assumed to be identical, albeit with the flexibility which the ECJ has adopted in interpreting the relevant requirements in respect of intra-EU cases. 35 Accordingly, the judgment delivered by the third country court, once recognised in the Member State of the concurrently seized court, is likely to fully absorb the object of the action which has been introduced before that court. Instead, in case of related actions, the objects of the concurrent actions are by definition not the same, except, of course, in case the applicant in the action pending before the Member State court seized has succeeded in having his action consolidated with that pending before the third country court. Therefore, the Member State court must be left with the necessary discretion in order to be able to assess the extent to which the judgment delivered by the third country court is capable, once recognised, to absorb the subject-matter of the action introduced before the Member State court or whether, conversely, an interest persists in the resumption of proceedings before that court in order to proceed with the case on the basis of the judgment delivered by the third country court on the related action. 36 An interest in the resumption of the proceedings stayed by the Member State court will subsist whenever the action pending before that court is dependent from the result of the action which has formed the subject of the proceedings pending before the third country court, in case the latter concerned a preliminary issue to be decided beforehand, as
VI. Residual Role of Domestic Rules on lis alibi pendens and Related Actions before Foreign Courts
The introduction within the Recast Regulation of uniform rules addressing the situation where the same or related actions are pending before the courts of third countries provides an answer to a question which has been left open by the Brussels I Regulation and which has never been addressed expressly by the ECJ, that is, the applicability by Member State courts of domestic rules on lis alibi pendens or related actions pending before foreign courts to cases where the parallel proceedings are pending before third country courts. This issue could apparently be easily disposed of by observing that since the rules on lis pendens and related actions as contained in the Brussels I Regulation applied only in respect of actions bending before other Member States' courts, no apparent obstacle existed to the applicability of domestic rules to a situation which the Regulation, just as previously the Brussels Convention of 1968, did not intend to regulate. 37 Nonetheless, the point proved controversial as a consequence of the position adopted by the ECJ in its case law related to both the Convention and the Regulation. In the said case law, in fact, the ECJ has developed the assumption that jurisdiction conferred upon the courts of a Member State by the provisions of the Brussels I Regulation or the Brussels Convention alike is to be considered as mandatory, so that the courts of a Member State vested with such a jurisdiction are not allowed to decline it in favour of third country courts applying their domestic rules. , who admitted that courts sitting in Member States whose laws contemplated a lis alibi pendens rule in respect of proceedings pending before a foreign court could apply those rules in the relationships with third countries, so as to achieve the same objective of sound administration of justice which the Convention pursued as among the Member States. Perplexities were nonetheless raised by the cited judgment of the English Court of Appeal, insofar as it admitted the possibility of granting a stay on forum non conveniens grounds, due to the element of discretion which this would have introduced in a system based on rigid rules, whose application was aimed to ensure certainty and predictability: see, in particular, 38 The applicability of the rules of jurisdiction as contained, at the relevant time, in the Brussels Convention of 1968 on the sole ground of the domicile of the defendant in a Such a position, which can be considered as dictated by the logic of effet utile, whereby in having recourse to domestic rules to settle matters not expressly regulated by provisions of EU law, the Member States may not prejudice the attainment of the objective of EU rules applicable in the field concerned, 39 has been clearly maintained in the well-known Owusu case. The said case dealt with the application of a mechanism inherent in the doctrine of forum non conveniens, which does not find a direct parallel within the system of the Brussels I Regulation. 40 Nonetheless, it has been questioned whether the negative solution adopted by the Court could also extend to the applicability of other instruments, more homogeneous to those contemplated at an intra-EU level within the Regulation itself, by means of which Member States' courts could be brought to decline jurisdiction in favour of third country courts. 41 In this sense, the English Court of Appeal, not long after the ECJ judgment in the Owusu case, has maintained that the latter was of no prejudice to the power of the English courts to decline jurisdiction in a case subject to the Brussels I Regulation due to a choice of court clause designating a third country court, with due account taken of the weight attached to the will of the parties in the allocation of jurisdiction within the system of the Regulation itself. 42 Following the same line of reasoning, we have proposed elsewhere that the power of Member States' courts vested with jurisdiction under the Regulation to stay proceedings and, eventually, to decline jurisdiction due to proceedings pending before third country courts on the same or related actions pursuant to the domestic rules on lis alibi pendens or related actions before foreign courts could not be considered as barred by the position adopted by the ECJ in Owusu. 43 To reach that conclusion we argued that the rather inflexible solution adopted in that case was to be considered as due to the reluctance to accommodate the broad degree of flexibility and discretion inherent in the doctrine of forum non conveniens within the framework of the Brussels system, strictly inspired as it then appeared to certainty and predictability as concerns the establishment of jurisdiction. 44 Inevitably, the solution adopted in the Recast Regulation represents a radical change in the perspective from which the issue had been considered, both because it expressly regulates the matter, thus absorbing any residual role which domestic rules could have maintained in this respect within the scope of application of the Brussels I Regulation, and because it addresses it by resorting to discretionary mechanisms which, as noted already, are in reality very similar to those inherent in the doctrine of forum non conveniens which the ECJ had not too many years earlier declared at odds with the rationale of the Brussels system of allocation of jurisdiction. 45 Leaving this second limb of the issue to some further remarks, which we shall make later on, it is to be observed that domestic rules concerning lis alibi pendens or related actions pending before foreign courts will see their scope of application inevitably narrowed down to those sole cases which are not subject to the Recast Regulation since, within the scope of application of the latter, the matter will be entirely dealt with by either Article 33 or 34 of the Regulation.
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As noted already, 47 the rules as introduced by the Recast Regulation in respect of lis alibi pendens and related actions pending before third country courts leave one aspect of the application of the new rules for the Member States to regulate: the relevant regime of applicability. In fact, both rules, though providing for a default regime applicable in the absence of any domestic rule in the sense of allowing the applicability of either rule ex parte only, leave it open for the Member States to provide in their domestic law for the same rules to be applicable ex officio. The rule as formulated in the same terms under Articles 33(4) and 34(4) of the Recast Regulation actually leaves open the question of whether Member States are considered as expected to adopt, in case they wish to provide for the said rules to be applicable ex officio, specific implementing provisions or whether reference may be made, by analogy, to the regime of applicability of the corresponding rules existing in the domestic law of the Member States on lis alibi pendens or related actions pending before a foreign court. In this respect, the Recast Regulation contains no provision vesting the Member States with the responsibility to adopt specific provisions implementing the Recast Regulation for this specific purpose. 46 Indeed, with regard to actions not falling within the scope of application ratione materiae of the Recast Regulation, the issue of compatibility of the recourse to the domestic rules concerning lis alibi pendens or related actions pending abroad will not even come for consideration, since those actions are entirely subject to the domestic rules of jurisdiction. The problem addressed above (note 37 et seq.) could still be posed as concerns the applicability of domestic provisions on lis pendens and related actions pending abroad with respect to an action pending before a third country court whenever the action falls within the scope of application of other regulations bearing uniform rules on jurisdiction without expressly regulating the issue of lis pendens or related actions pending before a third country court, as in cases falling within the scope of application of the Brussels II- Therefore, an interpretation of the rule as referring to the solutions ordinarily contemplated in respect of the corresponding domestic rules would present the advantage of simplicity and of uniformity as concerns the attitude adopted within the same Member State regarding actions pending before a third country court. This would imply a corresponding treatment in this regard for situations falling under the new rules contained in the Recast Regulation and cases subject to the residually applicable domestic rules. Furthermore, such a solution would preserve an albeit limited scope of application for the relevant domestic rules within the scope of application of the Regulation, which would otherwise be excluded altogether. Such a consequence would likely appear disproportionate with respect to the fact that domestic rules continue to regulate, instead, the recognition of the judgments to be delivered by the third country courts seized of the concurrent actions. It is nonetheless to be conceded that, within the currently broad and diversified context of the Member States, it may not always prove easy for subjects located in a third country to identify the relevant domestic rules to be applied by analogy, and these, furthermore, may not expressly regulate the matter, leaving it to case law which may not always appear consistent.
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VII. Final Remarks: The New Rules as a Revival of the Long-Standing Opposition between Certainty and Flexibility in the Allocation of Jurisdiction
The solution as embodied in Articles 33 and 34 of the Recast Regulation, although not devoid of difficulties and uncertainties regarding its prospective application, is to be considered as a significant innovation within the Brussels system of allocation of jurisdiction, in a twofold perspective. From the one side, it represents a welcome, though incomplete, overcoming of the traditional, rigid inter partes approach which had inspired that system from the very moment when the Brussels Convention of 1968 had been conceived, and when the limits of a system artificially tending to isolate the relationships between the Member States from those with the rest of the world were probably less resented. As noted already, the fact of taking into account the event of proceedings pending before a third country court on either the same or on related actions overcomes to a certain extent such a limit and reflects realistically the perspective of judgments to be delivered by third country courts in such actions to be recognised and enforced in the Member States, albeit still pursuant to their respective domestic rules. 49 From the other side, the solution adopted, in providing a different and less automatic treatment of the situation of parallel actions pending before third country courts than that provided for in respect of actions pending before other Member States' courts, inevitably reflects the underlined differences in the relevant contexts and perspectives from which the two sets of rules are deemed to operate. What inevitably appears striking in the solution adopted by the Recast Regulation is that, in addressing the said difference, the Regulation has not simply chosen to provide for additional requirements for the granting of a stay of proceedings and eventually for declining jurisdiction in presence of parallel proceedings on either the same or related actions pending before a third country court. In reality, the Recast Regulation conveys the impression of having adopted a different technique in addressing such situations, based to a large extent on the exercise by the Member States' courts of the same sort of discretion which the ECJ had expressly declared to be alien to the Brussels system of allocation of jurisdiction. 50 Ultimately, it is just as if the EU legislator had overcome the position adopted by the ECJ in its case law. The Court, in fact, had found in Owusu the discretion inherent in the doctrine of forum non conveniens incompatible with the basic principles of legal certainty and predictability in the exercise of jurisdiction by the courts of the Member States, as distinctive of the system enshrined in the Brussels Convention first and then in the Brussels I Regulation. In substance, discretion appears to have been officially accepted, after some breakthroughs in other EU acts adopted in the field of judicial cooperation in civil matters, among the tools of which the Member States' courts may avail themselves in applying the rules embodied in the system. This, nonetheless, happens so far only in respect of situations connected with third countries. 51 Inevitably, although the conceptual 49 As expressly admitted by Article 34(4) Brussels I Regulation, and, accordingly, by Article 45(1)(d), of the Recast Regulation, which provide that an earlier judgment on the same cause of action and between the same parties delivered in a third country and enforceable in the Member State requested constitutes a ground for refusal of recognition of a judgment delivered by another Member State's courts: supra II. See on the desirability of introducing uniform rules concerning the recognition of third country judgments in the Member States in order to prevent the risk of diverging outcomes and the incentive to forum shopping inherent in the coexistence of different national standards, S.M. CARBONE, (note 21), p. 301 et seq. 50 ECJ, Owusu (note 38), at paras 41 et seq. See also supra VI., note 38 et seq. 51 Actually, some earlier examples of a reception of a discretionary method of regulating the relationships among competing jurisdictions which could be considered as inspired by the forum non conveniens model are to be found, even though in the distinct sphere of the relationships among courts sitting in different Member States only, in Article 15 of EC Regulation No. 2201/2003, s. c. Brussels II-bis, providing for the referral of actions in matters of parental responsibility to the courts of another Member State presenting a close connection with the minor, provided such a transfer is suitable for the superior obstacles which have made difficult the reception of legal institutions deriving from the common law world in a system strictly inspired to the civil law tradition are apparently removed, the practical difficulties remain. In fact, one thing is to allow courts belonging to the common law tradition to apply the instruments to which they are familiar, another matter is to provide that also other Member States' courts are to embark in exercises to which they are not acquainted. Even if reasonable preoccupations may lie behind the requirements concerning proceedings pending before third country courts, uncertainty and vagueness remains in the wording of some of the requirements for the granting of a stay due to lis alibi pendens or a related action pending before a third country court. In particular, it may prove difficult to identify the grounds on which the Member State court seized is to decide that the granting of stay is necessary for the correct administration of justice. One may wonder whether merely procedural considerations may come into account in that respect, or whether substantial ones, pertaining for example to the material result which is likely to be achieved in the proceedings pending before the third country court may also come into account in the balance which the court seized is expected to strike among the relevant circumstances of the case. In this respect, it is inevitable to observe that the taking into consideration of aspects pertaining to the substance of the case would imply attributing relevance also to the law to be applied by the third country court in the adjudication of the case. Such law will inevitably be determined pursuant to the private international law rules applicable in the third country concerned, which, as such, is not involved in the process of unification of such rules ongoing at EU level. In these terms, the application of the rules on lis pendens and related actions in respect of proceedings pending before third country courts as introduced by the Recast Regulation might operate as an instrument of coordination, albeit unilateral, between the evolving European system of private international law and third countries' conflict of laws systems. 52 Nonetheless, the Recast Regulation, no different from a practice which appears frequently followed by recent EU legislation in the field concerned, 53 prointerest of the latter; as well as, more recently, in Article 6 of Regulation (EU) No. 650/2012 in matters of succession, which, in case of choice of law, allows the court seized pursuant to the rules of jurisdiction contained in the Regulation to decline jurisdiction in favour of the courts of the Member State of the chosen law, if it deems that those courts are in a better position to rule on the succession taking account of the circumstances of the case. 53 See, for some remarks concerning the massive and probably inappropriate recourse to statements contained in the recitals of the preambles to supplement the provi-vides some indications in this respect within a recital in the Preamble, by itself devoid of any binding effect. In the said recital, the Preamble states that the Member State court should consider all the circumstances of the case pending before it. Such a statement, suggesting an inclusive rather than an exclusive approach, is followed by some indications, all of which are actually pertaining to the procedural sphere, such as the connections existing between the facts of the case and the parties and the third country concerned, the state of progress of the proceedings in the third country court when the issue comes for consideration, and the likelihood of the proceedings before the latter court to be concluded in a timely manner. 54 Inevitably, there is a risk that such broad discretion conferred upon the Member States courts by the Recast Regulation is actually exercised differently by courts sitting in different Member States belonging to heterogeneous legal traditions, and therefore threatens the Regulation's objective of uniformity. The debate which the ECJ in Owusu seemed to have closed is thus revived by the Recast Regulation. Certainty vs. flexibility as the prevailing aim of a system of allocation of jurisdiction was the crucial issue raised by the earlier works commenting on the effects which the application of traditional institutions of the common law, such as the doctrine of forum non conveniens, could have on the system of distribution of jurisdiction among the courts of different Member States contained in the Brussels Convention. 55 The same issue is indeed still present behind the competing needs to preserve the integrity and continuity of the Brussels system of jurisdiction and to provide for its prudent opening to the outer world. 
